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BRIAN J. STRETCH (CABN 163973) 

United States Attorney 

DAVID R. CALLAWAY (CABN 121782) 

Chief, Criminal Division 

WILLIAM FRENTZEN (LABN 24421) 

SUSAN E. BADGER (CABN 124365) 

S. WAQAR HASIB (CABN 234818) 

Assistant United States Attorney 

450 Golden Gate Avenue, Box 36055 
San Francisco, California 94102-3495 
Telephone: (415) 436-7200 
FAX: (415) 436-7234 
William.Frentzen@usdoj .gov 
Susan.Badger@usdoi.gov 

Waqar. Hasib@usdoi.gov 

Attorneys for United States of America 

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA 
SAN FRANCISCO DIVISION 


UNITED STATES OF AMERICA, ) 

) 

Plaintiff, ) 

) 

v. ) 

) 

KWOK CHEUNG CHOW, ) 

) 

Defendant. ) 

) 

) 


No. CRM 0196 CRB 

UNITED STATES’ OPPOSITION TO 
DEFENDANT’S MOTION FOR LEAVE TO FILE 
MOTION FOR RECONSIDERATION OF DENIAL 
OF MOTION TO DISQUALIFY 

Court: Hon. Charles R. Breyer 
Date: N/A 
Time: N/A 


I. PROCEDURAL BACKGROUND 

On January 22, 2016, after the jury returned guilty verdicts on all counts against defendant 

Kwok Cheung Chow, Chow filed a Request for Hon. Charles R. Breyer to Recuse Himself; Notice of 

Intent to File Motion to Disqualify Charles R. Breyer Pursuant to 28 U.S. Code § 455(a), (b)(4), 

(b)(5)(iii), and (c). Docket No. 1294. Chow described the pleading as “a preliminary and summary 

request pending a formal motion which will have citations and evidentiary support.” Id. at 1 . The 

pleading was not a properly noticed motion, did not appear to be intended as a motion, and the 
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government did not file a response. 

On April 16, 2016, Chow filed his motion to disqualify this Court, pursuant to provisions of 28 
U.S.C. § § 144 and 455. Doc. 1397. The Court ordered the government to file its opposition within 
fourteen days, and Chow to file any reply within seven days of the filing of the government’s 
opposition. Doc. 1398. 

The government filed its opposition to Chow’s motion to disqualify at 10:13 a.m. on May 2, 
2016, in compliance with the Court’s order. Docket No. 1419. Earlier the same day, at 2:24 a.m., 
government counsel received an e-mail from one of Chow’s three attorneys, Curtis Briggs. See, Exhibit 
1, attached. Mr. Briggs advised that “Document 1397 - Motion to Disqualify, was filed in error. I just 
reviewed the motion and that was an incomplete draft that was filed.” Id. Mr. Briggs explained that he 
was currently in trial and added: “It will take me two or three days to have the corrected motion to 
disqualify filed. There will be more to respond to but everything in the draft will be in the corrected 
version. Sorry for the confusion. I am cc’ing the Barbara [sic] so that the Court is aware I will be filing 
a correction. Thank you.” Id. Mr. Briggs did not request a response to his e-mail. Id. The e-mail was 
cc’d to other government counsel, other defense counsel, and Barbara Espinoza, the Courtroom Deputy 
for this Court. Id. 

Government counsel did not respond directly to defense counsel’s e-mail. As noted above, the 
government filed its opposition to the pending motion on May 2, 2016, as required by the Court’s order. 

On June 2, 2016, one month after the government filed its opposition, the Court denied Chow’s 
motion to disqualify. Docket No. 1453. By that time, Chow had not filed a corrected version of the 
motion to disqualify; had not sought permission from the Court to do so; and had not filed a reply to the 
government’s opposition. 

On June 2, 2016, less than an hour after the Court filed its order denying Chow’s motion to 

disqualify, Chow filed a motion to disqualify this Court pursuant to 28 U.S.C. § 455, and a motion for 

discovery. Docket No. 1455. At footnote 1, Chow stated: “Please note, that counselor Briggs 

inadvertently filed an incomplete draft of this final motion on April 15, 2016. He thereafter emailed the 

Government, and the clerk of this court at 2:24 A.M. on May 2, 2016, that the complete motion would 

follow. The final intended motion is incorporated herein.” Id. at 1, n.l. 
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On June 3, 2016, this Court denied Chow’s June 2, 2016 motion, which the Court characterized 
as Second Motion to Disqualify. Docket No. 1457. The Court denied the motion due to the fact that it 
had already ruled on the issue, briefing on the issue had long since been closed, and Chow had never 
requested an extension of time in which to file additional briefing. Id. at 1 . The Court noted that 
defense counsel’s e-mail “failed to comport with court procedure for withdrawing motions, or for 
seeking extensions of time or additional briefing.” Id. at n. 1 . It also noted that rather than the two or 
three days for filing the corrected version cited by Mr. Briggs, “an entire month passed from the date of 
that email to the date of the second motion.” Id. The Court stated: “Any motion for reconsideration of 
the Order Denying Motion to Disqualify must comport with the Local Rules of this district.” Id. 

On June 6, 2016, in connection with the Second Motion to Disqualify, Chow filed an Ex Parte 
Motion for Ordering The Issuance of Rule 17(c) Subpoena. Docket No. 1459. Because the Court had 
previously denied the Second Motion to Disqualify, the Court denied the motion for issuance of 
subpoenas as moot. Docket No. 1462. 

On June 7, 2013, Chow filed a Notice of Motion and Motion for Leave to File Motion for 
Reconsideration of Denial of Motion to Disqualify. Docket No. 1463. On the same day, the Court 
ordered the government to file a response to Chow’s motion within fourteen days, by June 21, 2016. 
Docket No. 1465. The government accordingly files this response. 

II. DISCUSSION 

Chow’s motion for leave fails to meet this Court’s procedural requirements for leave to file a 

motion to reconsider and should be denied on procedural grounds. Motions for leave to reconsider must 

comply with the requirements set forth in Civil Local Rule 7-9. See, e.g., United States v. Kang, 489 

F.Supp.2d 1095, 1096 at n. 2 (N.D.Cal. 2007)(noting that in criminal cases, “[i]n this district, motions 

for reconsideration are governed by Civil Rule 7-9.”) Under Civil L.R. 7-9(a), no party may notice a 

motion for reconsideration without first obtaining leave of Court to file a motion. Flere, the defendant 

plainly ran afoul of that rule. He filed his first motion to disqualify on April 16, 2016. This Court 

denied that motion on June 2, 2016. Immediately after the Court denied his motion, Chow filed a 

revised motion to disqualify, which was, for all practical purposes, a motion to reconsider his April 16, 

2016 motion to disqualify. Only after Chow filed this second motion did he seek leave of Court. 
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Accordingly, the defendant violated Civil L.R. 7-9(a). 

Moreover, even when the defendant belatedly sought leave - which is the motion presently 
before the Court — that motion for leave also failed to meet the requirements of Civil L.R. 7-9. 
Specifically, Civil L.R. 7-9(b) requires that a party seeking leave to reconsider must meet at least one of 
the following three requirements: 

(1) That at the time of the motion for leave, a material difference in fact or law exists from that 
which was presented to the Court before entry of the interlocutory order for which reconsideration is 
sought. The party also must show that in the exercise of reasonable diligence the party applying for 
reconsideration did not know such fact or law at the time of the interlocutory order; or 

(2) The emergence of new material facts or a change of law occurring after the time of such 
order; or 

(3) A manifest failure by the Court to consider material facts or dispositive legal arguments 
which were presented to the Court before such interlocutory order. 

See, Civil L.R. 7-9 (emphasis added). 

The defendant’s motion for leave does not satisfy any of these three alternative requirements. 

With respect to the first requirement, which as described above has two prongs, there are no materially 

different facts in Chow’s second motion to disqualify that were not included in the April 16, 2016 

motion. Rather, his second motion merely rehashed and re-alleged the far-fetched arguments he made in 

his first motion about this Court’s alleged connection to and interest in protecting San Francisco Mayor 

Ed Lee. In particular, Chow’s second motion suffered from the same fatal flaw as his first one: that is, 

even if everything Chow said about the Court’s supposed financial or other interests were true, Chow 

has still failed to show how those financial interests could have affected the outcome of the racketeering 

charges against Chow. As such, even with the “new” alleged facts in the second motion, there are no 

material differences between the first and second motions. More importantly, though, assuming for the 

sake of argument that there were “material differences,” Chow has made no showing whatsoever 

regarding the second prong, i.e. that he was unaware of the facts that he alleged in his second motion to 

disqualify at the time he filed his first one. Fie does not even address this second prong of Civil L.R. 7-9 

in his motion for leave. 

U.S. OPPOSITION TO MOTION TO DISMISS 
14-CR-0196 CRB 4 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


Case 3:14-cr-00196-CRB Document 1487 Filed 06/21/16 Page 5 of 6 


Nor can Chow satisfy the second requirement. In order to do so, he would have to show that 
new facts emerged after June 2, 2016, the date the Court issued its order denying his first motion. He 
has made no such representation and no such showing. 

Similarly, Chow cannot satisfy the third requirement. The Court considered the facts and 
arguments that Chow presented to the Court in his first motion; that Chow’s first motion was incomplete 
and did not present all of the information he may have possessed at the time is no fault of the Court, and 
therefore not a proper basis to grant a motion for leave to reconsider. 

Leaving aside Chow’s failure to comply with the legal requirements for a motion to reconsider 
under the Local Rules, he argues at length that leave is warranted to prevent manifest injustice. 

However, there was no injustice here, manifest or otherwise. As discussed above, there are no new 
material facts, no material difference between the first and second motions that would support a different 
outcome, and Chow has provided no credible explanation for his failure to present all of his arguments 
in his first motion to disqualify. 

On top of that, Chow rather incredulously urges the Court to believe that his most recent filing 
error was somehow the government’s fault. See, Docket No. 1463, at 2, 7-8. Chow goes so far as to 
suggest that by not directly responding to defense counsel’s e-mail, the government misled Chow’s 
defense team and caused them to believe that “the issue was resolved.” Id. at 7. Granted, at this point 
the government has become somewhat accustomed to the defendant’s frequent, though entirely baseless, 
accusations of government foul play. 1 However, even by that low standard, this most recent accusation 
is truly mystifying. The argument appears to be that Chow was absolved from complying with the 
Court’s filing deadlines and was permitted to file successive motions on the same issue, because defense 
counsel sent the government an e-mail early on the morning that the government’s response was due — 
and two weeks after Chow filed his original motion allegedly in error - to which the government did not 


1 See, e.g., Trial Trans. Vol. 23, pp. 4160-62 (alleging that government was responsible for murder of Jim Tat 
Kong); see also Defendant’s Motion to Dismiss For Selective Prosecution, Docket No. 883 (alleging that government was 
responsible for targeting Chow after conspiring with former U.S. Attorney Melinda Haag, former San Francisco mayors 
Gavin Newsom and Willie Brown, current U.S. Attorney Brian Stretch, current San Francisco Mayor Ed Lee, State Senator 
David Chiu, and U.S. Senator Dianne Feinstein, among others); see also Raymond Chow’s Opposition to Motion for 
Protective Order , Docket No 292 (alleging that government was responsible for Jon Stewart’s monologue on The Daily Show 
in which Chow and co-defendant Leland Yee were referenced). All of these outlandish arguments were rejected. 
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respond. As this Court has already concluded, “such notification fails to comport with any court 
procedure for withdrawing motions, or for seeking extensions of time or additional briefing.” See, 
Order, Docket No. 1457. Indeed, as the Court pointed out, there are specific procedures that Chow was 
required to follow if he wished to supplement his original motion, withdraw it and file a new one, or ask 
for more time to file. See, e.g., Civil Local Rule 7-7, describing procedures governing continuances and 
withdrawals of motions. Chow followed none of these procedures. 

Further, even assuming for the sake of argument that Chow’s e-mail satisfied the procedural 
rules, which it plainly did not, his claim that he was misled by the government’s lack of response cannot 
be true. The government did respond, by timely filing its opposition to Chow’s motion, an opposition 
that was due the same day that the defendant sent his e-mail. Docket No. 1419. 

III. CONCLUSION 

For all of the above reasons, Chow’s defendant’s motion to for leave to reconsider his motion to 
disqualify should be denied on procedural grounds. 

DATED: June 21,2016 Respectfully submitted, 

BRIAN J. STRETCH 
United States Attorney 

/s/ 

S. WAOAR HASIB 
SUSAN BADGER 
WILLIAM FRENTZEN 
Assistant United States Attorneys 
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